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COMMENTS OF MIDWEST WIRELESS WISCONSIN L.L.C. IN SUPPORT
OF PETITION OF ALLTEL COMMUNICATIONS, INC.

Midwest Wireless Wisconsin L.L.C. ("Midwest"), by counsel and pursuant to the

Commission's Public Notice dated April 12, 2004, I provides comments in support of the petition

ofALLTEL Communications, Inc. ("ALLTEL") seeking FCC concurrence with the redefinition

ofthe service areas of several Wisconsin incumbent local exchange carriers ("ILECs") as

provided under Section 54.207 of the FCC's rules, 47 C.F.R. Section 54.207.

I. BACKGROUND AND INTRODUCTION

On February 3,2003, Midwest filed a petition with the Wisconsin Public Service

Commission ("WPSC") requesting designation as an eligible telecommunications carrier

("ETC") in both rural and non-rural areas of Wisconsin. The WPSC granted Midwest's petition

on September 30,2003,2 and on the same day granted ETC status to at least nine other

Parties Are Invited To Update The Record Pertaining To Pending Petitions For Eligible
Telecommunications Carrier Designations, DA-04-999 (April 12, 2004). These comments are filed with the Chief,
Wireline Competition Bureau, who has delegated authority pursuant to 47 C.F.R. Section 54.207(e).

2
Midwest Wireless Wisconsin L.L.c., 8203-TI-IOO (Sept. 30,2003) ("PSC Order").
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companies, including ALLTEL.3 As part of its grant ofMidwest's petition, the WPSC granted

conditional ETC status with respect to those rural ILEC service areas only partially included

within Midwest's proposed ETC service area, stating: "If the FCC approves use ofthe smaller

area, then Midwest's ETC status for the smaller area(s) becomes effective." PSC Order at p. 10.

The remaining ETC designation orders released that day, as well as an order designating United

States Cellular Corporation as an ETC on December 20, 2002, contained similar language.

On November 21,2003, ALLTEL filed its petition with the FCC seeking concurrence

with the WPSC's decision to redefine ccrtain rural ILEC service areas on a wire-center basis.

Although ALLTEL supplemented its petition on March 26, 2004, following the release of

Virginia Cellu[ar,4 this supplemental filing was not listed on the FCC's Public Notice seeking

comment on updated petitions for ETC status and service area redefinition. ALLTEL filed a

second supplement on May 14,2004, in response to a second Public Notice ("Notice") which

provided parties the opportunity to update their petitions.

The list of rural ILECs for which ALLTEL requested redefinition includes all of the rural

ILECs listed in Midwest's designation order as requiring FCC concurrence.5 Therefore, a grant

ofALLTEL's petition will enable all ofMidwest's conditional designations to take effect

without further action. On information and belief, all or nearly all of the remaining competitive

ETCs in Wisconsin will bc similarly affected, i.e., at least some of their conditionally designated

Other than Midwest and ALLTEL, the companies designated that day include: Nsighttel Wireless, LLC;
Wisconsin RSA #3 Limited Partnership; Wisconsin RSA #4 Limited Partnership; Wisconsin RSA #10 Limited
Partnership; Brown County MSA Cellular Limited Partnership; Metro Southwest PCS, LLP; and NPCR, Inc., d/b/a
Nextel Partners.

4
Virginia Cellular, LLC, 19 FCC Rcd 1563 (2004) ("Virginia Cellular").

5
A copy of the PSC Order, including its attachment setting forth the rural ILEC wire centers subject to

redefInition, is attached for the Commission's convenience.
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territory will become effective upon a grant of ALLTEL's petition.6 Accordingly, this

proceeding concerns not just ALLTEL, but at least ten other competitive ETCs as well.

II. THE SCOPE OF A SECTION 54.207 PROCEEDING IS LIMITED

The question ofwhether it was in the public interest to grant ALLTEL's petition for ETC

designation throughout its requested ETC service area is not at issue in this proceeding. In

designating ALLTEL, Midwest, and other competitive ETCs, the MPUC exercised statutory

authority that lies solely with the state. Determinations as to the contours ofa competitive ETC's

service arca and whether the public interest would be served by the competitive ETC's

designation are solely within the province of a state's jurisdiction to designate ETCs under

Section 214(e)(2). Thus, unless it has relinquished jurisdiction to the FCC, only a state may

determine whether it is in the public interest to designate a competitor such as Midwest in all or

part of an ILEC's service area. The WPSC did not relinquish jurisdiction. In the PSC Order, the

WPSC determined that it was in the public interest to grant ETC status to Midwest in all ofthe

rural ILEC service areas in which it requested designation.7 It made similar findings with respect

to ALLTEL, and the other competitive ETCs it has designated.

The FCC is bound by statute to respect a state's judgment, made pursuant to 47 C.F.R.

Section 214(e)(2), with respect to whether it is in the public interest to designate a competitor as

an ETC in specific rural ILEC service areas. In addition, it should respect the state's judgment

regarding whether an ILEC service area should be redefined pursuant to Section 214(e)(5).

Deferring to a state's expertise would be consistent with the FCC's recent request that the

See, e.g., Comments ofNPCR, Inc., d/b/a Nextel (filed Dec. 19,2003) at p. 2 ("The partially-covered RTC
study areas for which Nextel Partners was conditionally designated as an ETC by the PSCW are included within the
scope of the AllTel Petition.")

7
See PSC Order at pp. 8-9.
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Virginia Corporation Commission examine the FCC's proposed service area redefinition of

Virginia Cellular "based on its unique familiarity with the rural areas in question."s Accordingly,

the FCC's role in this process is limited, and a high level ofdeference to the WPSC's

conclusions is warranted.

III. THE FCC SHOULD FOLLOW THE WPSC'S WELL-CONSIDERED DECISION
TO REDEFINE THE AFFECTED RURAL ILEC SERVICE AREAS

ALLTEL's petition to the FCC follows the framework set up by Congress, in Section

2l4(e) of the 1996 Act, 47 U.S.C. Section 2l4(e), and the FCC in Section 54.207 ofthe rules.

The state and the FCC must agree on any redefinition ofILEC service areas made necessary by

the designation of a competitive ETC in an area that is different from an ILEC study area. The

scope ofa redefinition proceeding under Section 54.207 is limited to criteria articulated by the

Federal-State Joint Board on Universal Service ("Joint Board"). The Joint Board's stated

concerns about redefining rural ILEC service areas have been in place for a number of years and

have been followed in numerous cases throughout the country, including the Midwest

proceeding in Minnesota (Docket PT-6153 IAM-02-686).9 Under Section 54.207, neither the

FCC nor the state has authority to dictate the service area redefinition of a rural ILEC. The

parties must reach agreement.

Concerns raised by the Joint Board focus on whether the proposed redefinition of rural

ILEC service areas would: (l) permit the competitor to intentionally or unintentionally cream

skim low-cost areas of affected rural ILECs; (2) impose any undue administrative burdens on

affected rural ILECs; or (3) properly recognize rural ILECs' status as rural telephone companies.

S

9

Virginia Cellular, supra at 1582.

Federal-State Joint Board on Universal Service (Recommended Decision), 12 FCC Rcd 87 (Jt. Bd., 1996).
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These concerns were thoroughly considered in ALLTEL's Petition and in the orders designating

ALLTEL, Midwest and other competitive ETCs in Wisconsin.

Here, the WPSC has found that the opportunity to disaggregate high-cost support is

sufficient to protect rural ILECs from competitors receiving uneconomic support levels, even

unintentionally. 10 Specifically, the WPSC concluded:

Originally, there were concerns about "cherry picking" or "cream skimming." At
that time [in 1997], the USF support was averaged across all lines served by a
provider within its study area. The per line support was the same throughout the
study area. The concern was that competitive companies might ask for ETC
designaliun in the pads of a IUral company's territory that cost less to serve. It
could thereby receive the averaged federal high-cost assistance while only serving
the low-cost areas of the territory, while the ILEC received federal high-cost
assistance but had to serve the entire territory, including the high-cost areas....
However, since that time, the USEfunding mechanisms have changed• .. An
ILEC has the option to target the federal high-cost assistance it receives so that
it receives more USE moneyper line in the parts ofthe territory where it costs
more to provide service, and less federal USE money in the parts ofthe territory
where it costs less to provide service. .• Since the competitive ETC receives the
same per line amount as the ILEC, ifit chooses to only serve the lower cost
parts ofthe territory, then it receives only the lower amount offederal USE
money.}}

Several ILECs have taken advantage of the opportunity they were presented with in 2002

and disaggregated support below the study-area level. In so doing, they have protected

themselves from uneconomic competition. Those that have not disaggregated may still do so

pursuant to Section 54.315 ofthe FCC's rules, which permits rural ILECs, subject to state

approval, to disaggregate their support into an unlimited number of sub-wire center cost zones to

10

11

See PSC Order atpp. 11-12.

[d.
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prevent uneconomic support from flowing to competitors. It is for these reasons the WPSC

concluded that any concerns about creamskimming are now "largely moot.,,12

IV. NEITHER VIRGINIA CELLULAR NOR HIGHLAND CELLULAR
WARRANTS ADDITIONAL ANALYSIS IN THIS PROCEEDING

Although ALLTEL supplemented the record "[p]ursuant to the requirements of Virginia

Cellular", and then further supplemented the record "to reflect the requirements ofHighland

Cellular", Midwest submits that neither supplement was necessary under the referenced orderf;.

As an initial matter, Midwest notes that the "new standards and requirements" referenced

in the Notice were adopted in an adjudicatory proceeding rather than through appropriate

rulemaking channels. The FCC's ad hoc adoption ofnew rules and unexplained reversal of

precedent have prompted multiple interested parties to file petitions for reconsideration ofboth

Virginia Cellular and Highland Cellular. Midwest was certainly not on notice that two

individual Virginia ETC designation orders would result in new standards and requirements

applicable to the redefinition of service areas in Wisconsin, and thus had no real opportunity to

participate in the proceeding that led to their adoption. Any final order that denies any portion of

the Petition based on these new standards would therefore be unfair to Midwest and the other

competitive ETCs affected by this proceeding. Such a decision would alf;o run counter to the

Accardi doctrine, under which the FCC "is bound to follow its existing rules until they have been

amended pursuant to the procedures specified by [the APA].,,13

Second, this case is not about defining ALLTEL's ETC service area, and it is not about

whether ALLTEL will engage in "creamskimming." This case is solely about whether, in light of

the Joint Board's recommendations, the redefinition ofaffected rural ILEC service areas along

12 Id. at p. 11.
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wire-center boundaries is appropriate. As discussed above, a grant of ALLTEL's Petition would

have positive effects that reach far beyond ALLTEL. For starters, Midwest's conditional

designation would take effect in all of its requested areas, and Nextel submits that it would be

similarly affected. Other competitive ETCs are likely to have part or all oftheir conditional

designations take effect as well.

While ALLTEL's population density analysis certainly suggests that it is not seeking to

serve primarily the high-density ILEC wire centers, this would only be the tip ofthe iceberg.

Having evaluated ALLTEL's relative population densities, the FCC would then have to conduct

another analysis to determine whether high-density areas are being targeted by Midwest. If the

FCC found that neither ALLTEL nor Midwest is targeting such areas, the FCC's job would not

be done. It would then have to go through the same analysis with respect to Nextel, and then the

seven or more additional competitive ETCs with conditional designations in the relevant areas.

At the end of this piling-on ofanalyses, it is quite possible that some competitive ETCs would be

found to have conditional designations in predominately high-density rural ILEC wire centers. In

such a case, strict application of Virginia Cellular and Highland Cellular would result in a

refusal to redefine the relevant ILEC service areas. As a result ofone company "failing" the

population density test, no conditional designations in any portion ofthe affected ILECs' service

areas could enter into effect, no matter how many competitive ETCs "passed". Accordingly, if

the FCC took the ill-advised step ofborrowing the population density analysis from Virginia

Cellular and Highland Cellular and applying it to redefinition proceedings, the likely result

would be a denial in virtually every case.

13 Amendment ofPart 74, Subpart K, ofthe Commission's Rules, 22 FCC 2d 586, 591 (1969).
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It is important that the FCC not lose sight ofthe forest for the trees. Ifthe FCC analyzes

population density and grants or denies petitions for concurrence based on the results with

respect to individual competitors, then it will engage in a nonsensical exercise that goes far

beyond its obligation to ensure that creamskimming opportunities are minimized. The

unintended consequence would be that rural consumers in many areas would never see the

benefits of increased competition that result from USF-assisted investments in competitive

telecommunications infrastructure. The proper focus, therefore, is on whether competitors are

likely to take advantage ofcreamskimming opportunities, wherever thcy may cntcr in a given

rural ILEC's service area. As the WPSC properly concluded, the Path 3 disaggregation filings by

several of the affected rural ILECs - and the opportunity for others to disaggregate under Path 2

should they deem it necessary when a competitor enters - fully resolve creamskimming

concerns. Accordingly, Midwest submits that population density analyses are not appropriate in

this or any other proceeding evaluating state redefinition proposals.

V. CONCLUSION

The WPSC has properly considered and reaffirmed its decision to redefine rural ILEC

service areas along wire center boundaries. FCC concurrence is entirely appropriate. Midwest

respectfully requests the FCC to promptly issue an order concurring with the redefinition

approved by the WPSC and requested by ALLTEL so that rural consumers can start to benefit

from high-cost support in those areas at the earliest possible date.

8



Respectfully submitted,

MIDWEST WIRELESS WISCONSIN L.L.c.

BY:~~~
David LaFuria .
Steven M. Chernoff
Its Attorneys

Lukas Nace Gutierrez & Sachs, Chartered
1111 19th Street, N.W.
Suite 1200
Washington, DC 20036
(202) 857-3500

May 28, 2004
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DATE MAlLED '

",. SEP S0 2003

BEFORE THE

PUBUC SERVICE CqMMISSION OF. WISCONSIN ...
, ,

,Application of Midwest Wireless Wisconsin, u..C for
Designation as an Eligible Telecommunicati~nsCanier
in Wisconsin

" .
, 8203-TI-l00 .

•\0': ~

,
FINAL DEClSION "

, I

• • I., I . •.

This is the final decision in this proceeding to detennine whether to designate Midwest
."' ....

I ',.

Wireless WiSconsin, LLC (Midwest) as an Eligible Teleco~unicationsCarrier'(ETC), purs/.UUlt

to 47 U.S.C. § 214(e)(2) and Wis. Admin. Code §PSC 160.13. Desi8nation as an ETC makes a
I • • •

.proVJcb- eligi\?ie~ receive universal ~rvice fund (USF)· monies: . ..
Introduction

" I'

Midwest filed an application for ETC designation on· February 3~ 2003. The ~~sl[lion,

issued a Notice of Investigation on April 7, 2003. The Commission iss~eda Notice 'Requesting'
. ,.

Comments on September 12, 2003. A number of entities filed comments on

September 18, 2003.1 The Commiggion discussed this matter at its September 25, 2003 ~~n
, '

meeting. ,

Midwest requested ETC designation for the,exchanges shown in Appendix B. The

territories for which ETC designation is requested are served by a mix,of roral and non-rnral

telecommunications carriers.

I Citizens Utility Board ("CUB"); CenturyTel, Inc. and IDS Telecom Corporation; the Wisconsin State
Telecommunications Association SmaU Company Committee (WSTA Small Company Committee); Wisconsin
State Telecommunications Association ll..EC Division (WStA!LEC Division)~~;·1nJ;.,
Telecommunications Association Wireless Division; Nsighttel Wireless (for settr'm~~~~:!!~§!"
ALLTEL.



Docket 8203-TI-IOO'

1. The witeless industry. its customary J?racti~" its usual customer base. and
. ' . . ,

Midwest's desire not to obtain ~tate USF money create an ~usu81 Situation..
", • " t" I. '

I

2. It is reason~ble .to adopt differen~ El'C eligipility requirements and obligations for
I . • • . " I .

Midwest than specified by Wis. Admin. CO<ie § PS~ 160.13.
• •• t

3. Iris reaSOnable to require ~dwest to meet only the,federal requirements for Er,C

status in order to be eligible for Etc designation. ',:
, "

4. It is reasonable to relieve Midwest from ETC obligations other than those
: • , , • ' I' I' • • ~ .' I' '"

imposed under federal law;
".. '

5. : it is reasonable t~ ~uire that Mid~est not awiy for state USF funds and that if it

.' .
6.

ever does, all state reqwr,ements for and obligati~ils.ofI;'ic status shall again be applicable to it.
o • • • • " ".' • I

). '. ..
Mi<lwest meets the federal requirements for EfC ~sigrtation.

, ','

7. It is ,in the public interest to desigha~Midw~st as~ ETC iIi certain ~as served

by rural telephone companies.

8. It is reasonable to grant Midwest ETC status in the non-rural wire CeJ,1ters'. , ' ,

indicated in its application,. to the extent that the wire .centers are located within the state.
I. "

9. .It is re~nable to grant Midwest ETC' ~tatU~ i~ the ~as for which it has

requested such designation where the request includes the entire territory of a rural telephone

company. to the extent such areas are located within' the state.

10. It is reasonable to grant Midwest ETC status in the areas for which it has

requested such designation where the request does not include the entire territory of a rural

.... '. ~. . ,~. ... ' ." ' 1
f.

J,

i
t .....:...t .-. '," ,.' ~ .. ~~.- .....~

L"' "' e ~.' .., ~ .. ~,.·1
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telephone company, to the extent the areas are located within ihe s~e, conditionCfi upon the

Federal Commu~icationslCo~ssion (FCC) approVing the,use ofthes~lerareas.

, '

.Conclusions ofLaw . '.,
, ,

The Commissi~n,liasj~sdiction and au~ority under''Yis. Stats. §§ 196.02, 1%.218 and

196.395; Wis. Admin. Code ch. PSC 160; 47 U.S.C. §§ ,214 'and 254; and other pertinent '

provisions of the Telecommunications Act of 1996, ,to m~'ihe ~ve Findings of Fact and to '
• I 'II • . 'I'· I I, " I .

issue this Order. • I

. . . . .
The law does n~t require the Commissien cQnduct's he8ring in this docket. as,~uested

• '.f

• • • I

by the CUB; ~nturyTel, Inc., and TDS,Te.ecoJIl CorPoration~ and the WSTA Small Compan'y
" ..

Committee and WSTA ll..EC Division.
• • ". I

If ''notiCe and opJ,<;rtuni~-for hearing" as prOvi<ted, by Wis. stat. § 196;SO(2)(t) is
J . , ,

I .' ,. ' '

applicable in this case, or if prOcess is due to ~e cu~tEI:Csin the rural' areas at i~sue on any

other basis, the Notice Requesting Comments, dated September·12, 2003, sa~sfies this

requirement.

OpiDion

. On DecembeJ: 20, 2002, the Commission gr~ted the V.S. Cellular ETC status as applied
I ' .'

"

for in Docket No. 8225-TI-102. Application ofUnited States Cellular Corporation fo':

Designation as rm Eligible Telecommunications Carrier in Wisconsin, Docket No. 8225-TI-I02,

2002 WL 32081608, (Wisconsin Public Service Commission,~mber 20, 2002). The instant

application is substantively similar to the application of.U.S. Cellular. The Commission

reaffirms its decision in Docket No. 8225-TI-102 and relies on the opinion issued in the Final

Decision in that docket, to approve Midwest's application.'
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ETC status was created by the FCC, and codified in 47 U.S.C. § 214(e)(2). Under PCC
, • I I " •. .

roles, the state commissions are required to designate providers as ETCs. 47 U.S.C. § 214(e)(2),

47 C.F.R. § 54.201(b). Designation as an ETC is required if a provider is to receive federal
.' ;

universal. service fQ1lding. ETC designation is also required to receivc'funding fro~ so~. b~t

not all, state universal service programs. .1 •

The FCC established a set of minimum criteria that all ETCs mUst meet~ These are
,H, " . , • I ••

.codified in the federal roles. 47 U.S.C. § 214(e)(1). ft.7 C.F~R. § 54.101(a). T¥. l~.
I ,.' I •

Telecommunications Act states that "States may adopt regulations not iitconsistent wi~ the

Commissiort:s roles to preserve and advance universal service." 47 U.S.C § 254<:t)~ i~ court
, . .

upheld the states' right to impose additional conditions on mcs in Textis Office ofiPublic Utility
. ,

Counsel v. FCC. 183 F.3d 393. 418 (Sth Cir..1999).. While states.must designate mul~ple ETCs

if more than one provider meets the requirements and requests that status in a non~i1ii-al~ it

must determine that it is in the public .nteresi before designating mo~ ~an one ETC iR'~~

area. 47 C.p.R. § 54.201. The Commission has already designated one ETC in each mral area.,

In the year 2000, the Commission promulgated roles covering ETC designations and
1 1

, .
requirementg .in Wisconsin. Wis. Admin. Code § PSC 160.13. Those mes govern the· proCess

for ETC designation and set forth a minimum set of requirements for providers seeking ETC'

designation from the Commission. The'application filed by Midwest asks that it be designated as

an ETC for federal purposes only. It states that it is not seeking designation as an ETC for state

purposes and, therefore. is not required to meet the additional state requirements.

States must examine the federal requirements. but are allowed to create additional .

requirements. Wisconsin has done so. The Commission's requirements for ETC designation

4
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clarify and expand upon the more b~ic FCC rules. There is no·provision in the ~e for", '
, '

designation as an~ for federal pUl]loses ,only. If a prov~der seeks to be designated as an ETC,

it must follow the procedures and requireme~ts in Wis. A.~n. Code § PSC 160.q and, if such
, . ,

. , ,

a design~tion is pted, that designatio~ serye$ to qualify me provider for both st~te ~d federa,1

, '

" ,
Universal service funding. However, 'Yis. Admin. Code § P'SC 1~.01(2)(b) provides that:

, ,

''':'' Nothing in this chapter shall preclude special and individual consideration tJetng ..
given to exceptional or unusual situations and upon ,due investigation of the facts
and cireumstances involved, the adoption of tequirel1lents as to individu8I " ~,

.providers or serviCes that may be lesser.. greater, oth'Cr or different than thos~ , '
proVided in this chapter. ' , . I . ,

.. ."

, I

Mid~est'~ request for ET~ status presents~ unus~ ,situation. The wu:eless industry;·

its customary,practices, and its usual 'customer base are quite differeniilian those pf wireline

companies. Additionally, Midwest haS s~ted that it has ito desire to obtairl statC USP ~on~y: .
I • I,.. I • • •

" • I

The Commission finds that under the particuiar circumstances of this case, It is reason~le to ,
, • • • ,:' • • .." ,t' •

adopt ~ifferent ETC requirements for Midwest to meet, and to grant~ status to MjdWes~with

certain limitations.
, .

Because Midwest only wishes to obtain federal USF support, the Commission shall ,adopt
, , .

" "
the federal requirements for ETC status as the requirements that Midwest must meet to'obtai~

ETC status., The federal requirements are found in 47 U.S.C. § 214(e)(l) and 47 C.F.R. '

§§ 54.101(a), 54.405 and 54.411. Further, the Co~ssion relieves Midwest from ETC

obligations other than those imposed under federal law. However, sin<;e Midwest will not be

subject to the state requirements and state obligations, the Commission requires that Midwest not

apply for state USF money. If Midwest ever does apply for state USF money, then all of the

state requirements for and obligations of ETC status shall again be applicable to Midwest.

5
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. . . .

The Commission finds that Midwest has ~et'thefequi~inents for ETC 'designation; it
, ,

will offer supported se,rvice to all customers in its designation areas and will advertise these
, ,.

Services. In the FCC Declaratoly Ruling in the Matter ofFederal-State joint Boart;l on
• I .' to I

Universal Service, Wester:n Wireless CorporatiC!n ,Petition/or freemption o/.an Order. oft~
I . • • . ' .0 •

South DakotaPubl~UtilitieSCommission, FCC Oq-24'8 (~I~aSed silO/OO), par.'24 (~uth

Dakota Decision) the FCG has stated:
I. •. I

A new entrant can make a. reasonable demonstration to the state , '
commission of itS capability and commitnient',to provide ~ivJ'1'Sal service withollt
the actual prOvision of th~ proposed servi~. There are, several PQssible methods
for doing 80, i~cluding,but not limited to: (1)'a deSCrlptlon,ofthe propo~
service technology.. as supported by appropriate submissions; (2) a demonstration
of the e,Xtent to which the carrier may 9therWiSe be providing telecommunications ,
services within,the'state; (3) a cJescription ofd1e eXtent to which the carrier has
entered into interconnection and resale a~menis; or, (4) a sworn affidavit
signed by, a Iq)~tative of the eanier tO'ensure Compliance, with the obligation
to offer:an~ advertise theslipported services~' ',' ' , ' , '

If this is sufficient'for a new entrant, it would seem to be' e~en more so fOf someone who has
• • I •

already started to serve portions of the exchanges. Midwest submitted an affidavit ensuring

compliance and, as mentioned earlier, is not only providi~g servi~e in other areas of the state but
• • . I

also in parts of the areas ~or ~hieh, it has requested ETC status.

The Commis~ionfinds that Midwest meets ~e requi~nient to offer service to all. ' ,
" ,

requesting customers. I~ has stated in its application and ~ommentsthat it will do so. Many

filing comment$ argue that the applicant will not provide service to all customers in the indicated

exchanges and thus, because of the issue of "cellular shadows:~ the applicant will not meet the

same standard that is applied to wireline'providers. However, this'is a case where "the devil is in

the details." It is true that the purpose of universal service programs is to ensure that customers

who might not otherwise be served at affordable rates by a' competitive market still receive

6
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service. However, like for wireline companies, acCess to 'high' cost ~sistance is ~hat helps
, ,

ensure that service is provided. ,F~r Midw~t. aCcess to high'cost assistaJ:1ce is exactly what will

make expanding service to customers requesting service in, the areas for Whi~hIt is 'designated as

an EI'C "commercially r:e8son~ble"or "economi~81IyfeasibIe/~ As ,the FCC' h8$ said:,

A new entnhtt, once desj~ated&San IrrCJs requited"as the incumbent,is
required. 'w extend its network to serve new customers upon reasonable request. '
South Dakota Decision, par. 17.: ' ,

. "
Midwest. like wireline ETCs,must fulfill this manda~~ and acce~ to,high cost fundi~g~s what

will help make doing so pOssible~ The issueof,"~spots" is not sigmflcmttly ~erent,from a. . '., .
,

wireline ETC ~at does not have itso~ lin~ i~ ,a Portion' ofan exchange, perhaps a newly'

developed area. After obtaining areasonable request for,~ce, the wireline is required to find
. I',· ,I····

a way to offer Seryice, either thtQugh extending its Own faeilitiesor other optioqs. So too,
I . " " ••

Midwest must be'~ven a reasonable opportuirlty to~vi~ service to'requesting c~stonlers,

whether through expansion of its own facilities or some other~thod.

Midwest h~ a~so stated in its affidavit, ~pplic~on, and comments that it will advertise'

the designated services ~reci~ under 47 U.S~C. § 214(e)(1)(B), including the a,vailability of

low income prograni~., ' , "
"

Other objections to Midwest's designation focus on an alleged inability to meet certain

additional state ,requirements in Wis. Admin. Code § PSC 160.13. These are moot, however,

since the Commission has adopted different requirements for ~dwest.

Some of the exchanges for which Midwest seek$ ETC status are .served by non-rural

ILECs (SBC or Verizon). Under Wis. Admin. Code § PSC 160.13(3) and 47 U.S.C. § 251(e)(2),

the Commission must designate multiple ETCs in areas served by such non-rural companies.

7
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However.. the Commission may only designate multiple ETCs in an area'served by a rural ,
I ' . f

company if designating more than one ETC is in the public interest. Some of the exchanges for

which Midwest seeks ETC status are served by nu:aI teleph0t:te companies.
,',"

, TIle Commission finds that designati~gMidwest as'an additional ETC in these areas.s in
, " ..' '.

"
,the public in~st. In its detennination. the Commission is gu~ded,bythe Wis. Stat'., §196.03(6)o

fac~ to cons~derwhen making a public in~~t detennination:
I • I • • I • '

(a) Promotion and preservation of competition con~i8tentwith ch. 133 and
, s. 196.219. . ; , '

(b) Promotion of consumer'choic~. ' I

(c) Impact on the quality of life for the pUblic. including privacy :
considerations. ' ,;, ' '.' I ' .. ,

, (d) PromotiOn of univers~service..
(e) Promotion of economic development. including telecOmmunic~ons

infrastructure deployment. '
(t) Promotion of efficiency and productivity: ': , , :,.'. ,',' .

,(g) Promotion of teleqpmmuilications services in 'geographical areaS with, "
" , diverse income or ~ial populations. ' ".. '

The Commission finds that ~ignatingMidwest as' an ETC in areas served by~

companies ~ill increase competition in those lU'e8S and! so. will increase consumCr'choice. "

, While it is true that Midwest is currently serving in at least some of these areas. th~ availability
, ' .

of high cost SlJPport for infrastructure deployment will allpw Midwest to expand its availability
, .

in these areas. Further. designation of another ETC may spur ILEC infrastructure deployment
. ...

and encourage further efficiencies and productivity gains. Additional infrastructure deployment.

additional consumer choices. the effects of competition. the provision of new technologies, a

mobility option and increased local calling areas will benefit consumers and improve the qualitY,

of life for affected citizens of Wisconsin. As a result. the Commission finds that it is iit thc?

8
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public interest to designate Midwest as an Etc in ~e areas served by rural telephpne companies

for which it bas ~ueSte4 such designation.2

. , ,
The areas for which Mi.dwest is granted ETC status. vary., Wis. Admin. coo«, § p'SC

, . '
• ..' f

160.13(2) stales that'the areas in which a provider 'shall be:de$igna~ as an ErC depeUd on the
, . ,

nature of the ll...EC Serv'ingthat~. If the.Ii.EC is a nqn-ruraI telephone company, the

designation area is the lLE<?'s wire center. The fC~ has,~s~tes not to require that
• I

competitive ETCs be required to offer service in the entire territory of large ILECs. I~ has found
• ..,' I •

that such a requirement could be abanier to entry. Report imd Order. in the Matter ofFederal-
• . • • " I ' I •.

State Joint Boa;d on Universal Service, FCC 97-157 (releas~5/8197) pars. 176-177 (First '
• .. •. I. • • •

.' • I

Report and older). Wisconsi~~stole provision resOlves this federal concern. As a result,
"

Midwest is granted ETC 'status in: the SBe and Verizon wire ce~ters for which 'it ~uested such
J

"I • "

status, to the ext~t that such wire centers are'located withi~ the stilte: " . '

Wis. Admin. Code § PsC 160.13(2) provideS that 'if the n.EC is a rural telephone. '

company, the ETC ~~ignationarea is different.. For 3:n area served by a rural telephone '

company, the designation 'area is g~nerally the entire territorY (study area) of that~ company.

A smaller designation area is prohibited unless th~ Commission' designateS and the FCC
.' • I • :,", .' ,I '.

approves a smaller area. 47 C.F.R. § 54.207(b). Midwest's application contained a list of rural

telephonecom~yareas.for which it requested ETC status. Attachment B. prepared by the
, .

Commission, show the rural areas for which it believes Midwest is seeking ETC status. If this
.

list is not accurate, Mi~est is ordered to submit to the Commission a revised list, in the same

fonnat as the attachment to this order, by October 31,2003.

2 Eighteen other state commissions and the FCC have approved wireless ETC applications as second ETCs in rural·
areas on similar grounds.
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'I11e Commission also grants:ETC status to Midwest in the areas for which it is seeking
I ' I • I

designation for the entire tenitory of a rural telephone company. to the extent that such

exchanges are located within the state. Finally. w~ere Midwest is asking for ETC designation in

some. b~~ not all. parts of the territory ofa rural telephone company. the Commission. " ..'

I • I' • .','"

. .
. ,.

conditionally grants ETC status in the areas for which Midwes~ has requested such ·~ignatioti •.' .

to the extent th~ such exchanges are located ,~thin the state.. However. Midwest'!pust apply to
,W: ". . . I .' '," • t

the FCC for approval of the use ofa smaller area in such a designati~n. 47 C.P.R. ,
• , • I I. • • (,' •

§ 54.207(c)(l). HtheFCC approves use ofthe6mai1,er~.·then Midwest's ETC'stafu~ fOr the
, , . . .'

smaller area(s) becomes effective. If the FCC does not approve use of the smaliq area(s). then
I, • '. • '. I I "t

~dwest'sconditional ETC status for such an area is void. In such a case. ifMidwest'
I . , . .

determines that it then wants to apply for'l~TC status in~ entire teqitory'of the, nua}company.. ' . ..., " . . . .. . ...
it,may submit a new'application req~ting such designation.. . " , ., "

The Commission grants this co!lditiorial status after'having consi~red the changi~~
. .

market and the reason why the limitations on ETC designation in rural areas was Created. '

Originally. there were concerns about "cherry picking" or "cream skimming:" At ~at'time. the .
• I . ,

USFsu~ was averaged across all lines served by a provider within 'its study area. '1)Je Per .

line support was the same throughout the study area. The concern was that competitive
, '

. ..
companies might ask for ETC designation in the parts of a rural company's tenitory that cost less

to serve. It could thereby receive the averaged federal high-cost assistance while only serving

the low-cost areas of the territory. while the ll..EC received federal high-cost assistance but had ,

to serve the entire territory, including the high-cost areas. First Report and Order, par. '189~ As a

result, the FCC found that unless otherwise approved by both the state and the FCC. a competitor

10
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seeking ETC status in the territory of a rural company m~st commit to serviJ,lg the entire '..

territory. First Repo~ and Order, par. 189. ,

, ~owever, since that time, the USF f~ding'mechanis1'lls have changed. Cu,mmtIy, a'
, '

• , I •

compCti~ve ETC gets the same amount ~f f~eralh~gh-cOst assistanCe per line as ~e :g...EC. ~
" .

I • I • •

ILEC has the option to target the federal high-cost assistance it ~ives so that it receives more' ,'

USP'itloney per line in the parts of the territOrY where it costs'more, to provide service, and'le$'s
.

,federal USF money in the,parts of the tcnitory,whcr6 it cos~ less to provide se~i,?e.· in the
. I. • , • . . I I',

Matter ofMulti-Association Group (MAG) plaia, FcC 01-157 (released 5123/01), ~. 147., '.. . ...
, II' .

(MAG Order) Si,nce the competi~ve ETC receives the same'per line amount as the~, if tt,
, , , ", I '

chooses to only serve the lower cost parts of the territory., then it receives only the lower amount
I ' ,

of fedemt USF money. As a result, as ~ognized by the 'FCC, th:e' co~cerns about '··~hCrrjr ,
I I,. , •

'. • I

" I '

picking" and'~creaIn skimming" are largely moot. In the M.~er'ofRecons~deraii~noiWeate~
I I • ,",. .." .' to

Wireless Corporation's Designation as an Eligible Telecommunications'Carrier in,t~'Siate of

Wyoming, FCC 01~31l (released 10/16101), par. 12.

In the MAG Order, rural telephone companies were given the opportunity to thoose.·a '
, ,

• I I'

disaggregation and targeting method or to not disaggregateand target USF support. MAG
, .

Order, pars., ~47-154. Companies were allowe~ to choose one ofth~ targeting paths. ~ome of

the companies in whose territory Midwest is seeking ETC designation chose Path One (no

targeting) and some chose Path Three (targeting). If a competitive ETC is named in all, or part,

of the service territory of a rural company, that company may ask the Commission to allow it to .

choose another Path. The FCC believed that state involvement in path changes gave competitors

some certainty as to the amount of per line support available while preventing a rural company

11
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from choosing or moving to it different path for an~-conipetitivereasons. MAG Order, par. 153.

Some of the ~ompani~ in whose territory Midwest is ~kingETC designation have

disaggregated and targe~U~F support, and so~.havenot. However, the Commission may

allow a company to change paths when a competitive ETC'is designated in·~ roraI oompany's
, ." " , .;, .'1 .

territory.

Requests tor Hearing

, In accordance wi'" the Notice Requesting Comments. itated September 12. 2003'. the
, ,

Commission received eight fiiin~, four of whic.h.requested, on v8rioUs ~unds, the Commission
.. , " "
"

conduct a conte&ted case' hearing,before d~liberation of the application. eentury'fel,.Inc. and
"

ms Teleco~Corporation clai~ a right to a h~ng unde~Wis,' Admin..Code § PSC
. . ,

160.13(3) and Wis. Stat. §227.42. WSTA Small Compariy Committee and WSTA ILEC
• I' • ,', I :. I. . • I

Division also sug~ted that the Commission sho~l1d hold,a conteS~case hearing. Citizens

Utility Board (CUB) also claimed a right to a hearing under Wis. Stat. § 227.42. The law.

however, does not require the Commission conduct a hearing in this docket as requested.
, '

Furthennore, if "notice an,d o~portunity f~r hearing" as pro~ded by Wis. Stat. § 1~.50(2)(f) i~

applicable in this case, or if process is due to the current ETCs in the rural areas at issue on any
, '

other basis, the Notice Requesting Comments, dated:September 12,~3, satisfies this

requirement.

CenturyTel. Inc. and IDS Telecom Corporation claimed a right to a hearing under

Wis. Admin. Code § PSC 160.13(3) and Wis. Stat. § 227.42.

Wis. Admin. Code § PSC 160.13 (3) states:

For an area served by an incumbent local exchange service provider that is
a rural telephone company, the commission may only designate an additional

12
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eligible telecommunications carrier after ffnding'~at the'public interest requires
multiple eligible telecommunications carriers, pursuant to federal law and
s. 196.50 (2), Sta~. For an area served by an incumPent local exchange service
providerthat is no~ a rutal'telephone comp'any, the commission may designate an
additional eligible tele<iommunications carri~ without making such a finding. ,. . ,

Wis. Stat. § 196.?0(2),'designates the ptocess to ce.J,1ify"a tel~ommuiucations·llt1lity.

Wis. Stat. § 196.50(2), states in p~, ".. ;.~~otice and Qpportunity.for hearing, that the. .

applicant possesses sufficient,technical, financial and managerial resources to provide
• ..... I I

, f••

telecommunications service to any person within the identified geographic 8I'C8." According to
. •• .' I ••

'. the role and statute it would appear that notice and opPortunitY for hearing is a required '. . ',. . .

procedure in ~e instant case. . ,.,

Wis. Stat. § 196.50(2), however, does not applyt9~ appiiCatiOn'f~rETC status of a

wireless company to be ah: additi~>nal ETC'in a rural area. ,Wis. ·Stat.'§ 196.202,.3 e~pressly
) . .

" .. '

restricts CommisSion jurisdiction over Wirele§ ;p~vidCrs. This statute pre~Cllts ,the Conimisslon '.
'. I., ,

from applying almost every provision of Wis. ch. 196, to'wireless providers, C?xcept for

, ..
"

:J Wis. Stat § 196.202, states:

Exemption of'c:o~da1 mobUe radio senke providers. (2) Scope of regulation.
A comtnei"cial mobile radio service provider is not subject to £h.1Q1 or this chapter,
except as provided in sub. (5), and except that a conuDcrcial mobile radio service
provider is subject to s. 196.218 (3) if the commission promulgates. rules that designate
commercial mobile radio service providers as eligible to receive universal service
funding under both t,be federal and state' universal service fund programs. If the
commission promulgates s~h rules, a commercial mobile radio service provider shall
respond, subject to the protection of the commercial mobile radio service provider's
competitive infonnation. to aJ) reasonable requests for information about itS operations in
this state from the commission necessary to administer the unjversal service fund.
(5) Billing. A commercial mobile radio service provider may not charge a customer for
an incomplete call.

13
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Wis. Stat. § 196.~18(3).4 This secti~~ only applies if, "the cOmDussion promulgates role,s that
. . I '

designate [cellular] providers as eligible to receive universal, service funding under both the

federal and state universal service fund programs." 'Wis. Stat. § 196.218(3), mandates
, .

teleco~unications providers contri~u~ to the Wisconsi,n Uni:versaJ Service Fund'(WUSF). ,
, " , ...

,(WirelesS providers currently have been: exempted.) This secti~n,,how~ver, is wh911y'unrelated',
. ,

to the requirements for eligibility to receive money from the WUSF and, otherwise, unrelated to
,".",' I " • I

this case.
" .

, I
, , ..

,The Commission ~annot apply Wis.' ~tat. ~ i~6.50(2), to wireless prOvi~. ~e

Commission, therefore, cannot proceed under Wis. Stat.·§ 196.5O(2)(f), when evabJatitig the
I' • 1,. • . . I '. "I

J?TC application of a wireless provi~r. As a matl;er of law, the re:ference to Wis. Sftat.

~l 196.~(2)(b)(O, ,in Wis. Admin Code. §'~C ~60.~3, can~o.t ap~ly ~ E:rcapp~~ons of.'

Wi~less providerS, including Midwest. '
,.

" ...
Wis. stat § 227.42 provides a ~ght to'a hearing, tre~'red as a contested'c~, to'any~n

filing a written req~t for a hearing with an agency who meets the following four part test:'
, . ,

(a) A substantial interest of the person is injured in fact or threatened with injury
by agency action or inaction; . ,

(b) There.is no evidence of legislative intent that tite interest is not to be
protected;

(c) The injury to the person requesting' a hearing is different in kind or degree
from injury to the public caused by the agen~y action or inaction; and

(d) There is a dispute of material fact.

4 Wis. Stat. § 196.218 (3), states, in part:

Contributions to the fund. (a) 1. Except as provided in~, the commission shall
require all telecommunications providers to contribute to the universal service fund
beginning on January I, 1996. determined by the commission under par. (a) 4.

14
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, CenturyTel, Inc. and IDS Telecom Corporation o.wn loeal exchange. telephone "

companies that provi,de essential telecommunications servi~ as ETCs in the rural areas

at issue. These companies are competitors of Midwest. On .this,basis. these com~ies
, '. I ••

• .' (. • I I

claim th~y have a substantial interest'p~tect¢.by]~w. and will suffer special inj~.
., '

based on the ErC designation of Midw~st. ~ederallawand,state i~w, however, do not .'
, .

create,asubstantial, or property. interest in exolusive ETC status for incumbent rural '
" ,

,
'ETes. Alenco Communications v. FCC, 201 F.3d 608 (2000) (''The purpose of' " ~

, .'
I

I I • • I I
, . ,

universal serviCe is to benefit the customer, not'the clUriei."); WLTA v; WUTA, 65P:3d :
.1 ••••

I '"

319 (2003); "In ~e Application ofGCC License CorP., 647 N.W.2d 45. 52;264 Neb. " ,

'., " /

167.177 (2002)." ("[r]ather, customers' interest. not competitors', should control
I

.ag~cies· decisions affecting universal:seI'viee" and that "[t]he Teleebriununicatio~Act', .
. I' I I,. • ." .'

~ not mention Protecting the private interests of incum~rttrui"al carrierS, who8re
, '. , .'

often exclusive ETCs simply by default as the sole service prov~deroperating in a

particular area.") See also, State ex rei. }" Nat.' Bank v.. M&1 Peoples Bfmk. 95 Wis.'2d '
, "

303, 311 (1980). (Economic injury as the result of lawful competition does not confer
, "

standing.); Mel Telecommunications v. Pub. Se",. Comm...'. 164 Wis. 2d 489, 496, 476'· '

N.W.2d 57~ (Ct. App. 1991); and Wisconsin Power & Light v. PSC. 45 Wis. 2d 253

(1969) ("... the predominant purpose underlying th~ public,utilities law is the protection

of the consuming public rather than the competing utilities.")

In addition, these companies also claim that granting Midwest ETC status win

reduce the amount of USF funds available to the public. As explained above. such result

does not injure companies' protected interest. As explained below. increasing the
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number of carriers eligible for federal USF money ,will i~~rease .~~ amount of federal..
USF dollars brought into Wisconsin. Moreover, co~panies·.claim is entirely

t • ,

speculative. . .

WSTA SmalJ Company Committee and y/STA ~,J?iv'isionalso suggested: that the
., .

Commission shoul~'holda contested case hearing..tTh~ organizations represent loCal exchange
• • 'I l '

telephone comp8nies that provide essenti~ tCI~ommunicatiQnsservice as mcs in the roral ",
• I , ' , I • •

, ,

areas 'at issue who are c'omPctitors ofMidwest. ~~comme~ts'suggest the ConimissiOn hold a
, , I

contested case heari~g. These Organizations. however, did not.in~OkeWis. Stat. § 227.42 or
. . :' I . • "I'" .: .' I' ". I. . .' ..

attempt to apply the standards therein. Had theSe or8ipuzations claimed such a·right to a heating
'. I., ..

. . '

under Wis. stat. § 227:42.'~e s~e anai'ysis wo~d, apply io th~m. as desCribed for the

CenturyTel, In~. and IDS 'Teleco~ Corp<>qltion cl~m. ,
I . . ,

CUB also claims a right to a hearing under Wis. Stat. § 227,.4~~ CUB further .
• , ' • i .' " • .'

requests that the CoimDission consolidate ten pending'ETC applications of'wireless

providers into one contested case for investigation of~ommon issues.

CUB asserts _t ~as a'substantial interest protected by ,law, and ~ill suffer special

injury based on ~e ETC designation of~dwegt~~use it claimg to represent
I I " , ••

customers in the geographic area in which the applicant seeks ETC designation. As

customers of the current ETC in that area, and as payees into the universal service fund,

its members have a substantial interest that fund money is not wasted through

certification of an inappropriate carrier. The federal USF, however, provides a benefit to
. . ,

customers through the assistance of carriers who commit to providing service in

high-cost areas. The designation of more than one ETC in, a 'particular high-cost area
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allows more carriers providing sertice in rural Wisconsi~,'such'as Midwest.. to tap into .'..

money collected on ~ nation-wide bas~s so that mo~ servic:es and more provider choices

can be afforded to these customers. As such, far from threatening their substantial. .. ' ,

. . .
in~ts.·Etc designation. like the instant one. necessarily povides a benefit to. ,.

.' .
customers. On this basis. a hearing was not required by CUB's request. '

'~:" ·CUB aSserted that it meets the standards·ofWis. Stat.'§ 227.42(I)(d). because it
,

, disputes the fiK:tuai 4S5erqons made by the applicant that a1~wingit to rcceive"~C' :
. , I I • I.

status will further the public interest by briniPng the 'benefits of competition to
.1 I'"

" .
underserved'~tplaces and th~ the application.provides ~e Co'mmission with

...
, I

., ...• I

enough infonnation regarding what services will be offered and at what cost to support it
I . I •

• • I ..

.claims'ETC ~signationis in the pUbli~ interest. These as~rtiOns' amount to a " ."., ..
•. "'. • t'

I. • • .,

g~ne~izedchallenge regarding the sufficiency of Midwes:t'~application. Ahe~ng. . .
• I • • •• "

however. is not required on such basis'. Wis. Stat. § 227.42(1), contemplates that a; ."

requester provide ~ome showing that it meets the four part test. CUB f,"ls top~i any
. "

facts that either co~tradict the assertions of the applicant or demonstrate that any of· .

CUB's alleg~d deficiencies in the application are fact-based and material.

All filers requesting a hearing state or allude to the cumulative effect of granting'
I '"

the ten pending wireless ETC applications as an appropriate issue in this docket. The

Commission. however, has not consolidated these applications into one case. The ETC

designation process is based on the application of an individual carrier to the standards

Wis. Admin. Code § PSC 160.13. Issues regarding the cumulative impact of this

decision. and decisions like it, are not before the Commission.
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. ,

The law does not require the Commission oonduc~ a heating in this docket. H '"notice and
• • • • I •• I

opportunity for hearing" as provided by Wis. Stat. § ,l96.50(~)(f) is applicable in this case, or if
I • I •

process is due to the current ETCs in the rural arellS at issue on any other'basis, ~he Notice
• • I • • I '. • ~ • I

. . . . ' ..
Requesting Comm~ts,.dated September 12, 2OQ3; satisfi~ thi~,requirement.' Waste "

Management ofW~co~in v.ONR, 128 Wis., 2d 59~ 78', 381 ~.W.2d318 (1985). (A~
, " • I •

appropri~te "oppO.1unity: for,h~aring" may tJe exc1usivelr tlu:ough written comments.)

, I "

,Order

1. Midwest is ~t~'ETCstatus in the non~~,wire centerS,indic~ in i~ application, ,

'. '

to the extent the wire centers are located within the 'state.", "
• •• ' . I • .: '

2. Midwest is pted~C 'status in the areas for whjch it haS requested· such designation
, , ,

where the req~st inclu<Jes'!the en~re territory of a niral teleph~e company, tC:rtlle ~xtent the
I ' ,'., ,, ' ,

areas are located ~ithin the state.

3. Midwest is granted E'rc status in the areas (or whlch:it has requested ~uch designation

where the request~ not include the entire teqitory '~f a'roral telephone company, to.the extent

the areas are located withi~ the stat~, conditioned upon the FCC approving the u~ofthe smaIier

areas..
, .
", ,

4. Midwest shall file a revised list of rural areas for which it is seeking ETC status' by ,
, .

October 31,200,3, if the Ust attached to this order is inaccurate. The revised list shall use the

same format as the attachment.

5. Midwest must request that the FCC approve the Jlse of an area smaller than the entire

territory of certain roral telephone companies (listed in an attachment to this order) when

granting ETC status in those areas.
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6. If the FCC does not approve the use of areas smaller than the;entire territ0O' of a rural

telephone co~p~y when, granti~g ETC status in those areas.; then the cm;tditional grant of ETC

status in this order is void. , ' ,,'
" ,

, \

,

7. Midwest shan not apply for state USF supPort. If if,ever doe~ file for' such supPort, the
• I • • •

state eligibility req~~ents for, ~d obligati~n~ ofEfG status, shall immediately apply to it.

8. Based on the affidavit of I>ennis :Pindley~ Vice ~sident ~dChief Financial Officer, ,
. " " .

Midwest is an ETC within the,~eaningof 47 U.S.C. ~,1214 (c) an4 is ~ligible to recei~e (lInding

pursuant to 47 U.S.C. ~'254 (2). This order..con~tit~te& the' Certification t~ this eff~tby the
• ~ • I

Commission. '" , .
9. The requests for a con~ested case hearing by CentU;rYTel, Inc., IDS Telecom Corp., CUB,

, ,

WTSA Small Company Commi~, and WSTA n..EC Division are'rejected ' , ,
I , . ,

10. Jurisdiction is maintained. . '
' .

Dated at Madison, Wisconsin, -,-;;4I1C1~Il'J~IIlI::=:;:;;"""4-~"L~~, ,.,..'~11111:::3!.'~()~3",,",_'' _

By the Commission: ' "

, ,

~~Lyn. , '
Secretary to the ,Commission

LLD:PRJ:cdg:O:\oRDER\PENDIN0\8203-TI-lOO.doc

See attached Notice of Appeal Rights
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I

,Notice of Appeal Rights

Notice is hereby given that a person aggriev~by the foregoing
decisi~n has the right to file a ~tition for judicial review as
provided in Wis. Stat. § 227.53. The petition must be filed within
30 days after the date of maili~gof this decision.' That date is
shown on the first page. If there is no date on the fi~t·page. the
date of mailing is shown,immediately above the signature line.
The Public Service Commi~sionof Wisconsin must be named as
~pondent in the petition for judicial review., '

,I:·

, I

Notice is further given that. if the foregoing decision is an order
following a proceeding which is a contested.case as defined in ,
Wis. Stat. § 227.01(3). a person aggrieved by: the order has the ;
further right to file one petition for,~earing as provided in Wis.' ,
Stat. § 227.49. The petition must be filed within 20 days of the
date of mailing of this decision. ' ,

"

, I

H this decision is an order after rehearing. a person aggrieved who ~

wishes to appeal must seek judicial review rather than rehearing. '
A second petition for rehearing is not an option~: ' "

'This general notice is for the purpoSe of ensuring complianc~with :
Wis. Stat. § 227.48(2). and does not constitute a conclusion or
admission that any particular party or person is necesSarily
aggrieved or that any particular decision or order is final Or
judicially reviewable.

Revised 9/28/98
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APPENDIX A

This proceeding is not a contested
case under Wis. Stat: Ch. 227, therefore
there are no parties to be listed or certified ,
under Wis. Stat. § 227.47. However, an
investigation was conducted and the PerSons, .
,isted' below participated. ' '

PUBUC SERVICE COMMISSION
,H: \ ,OF WISCONSIN

(Not a party, but must be served)
610 North .whitney Way

,P.O. Box 7854 '
Madison, WI 53707-7854

MS sTEPHANIE L MOTi' J}.ITY
REINHART BOERNER VAN
DEUREN
PO BOX 2018

, MADIS0NWI53701-2018 "

,MR. PETER L GARDON
REINHART BOERNER VAN
DEUREN
PO BOX 2018
MADISON WI 53701-2018

MR. NICK LESTER
WSTA
6602 NORMANDY LN
MADISON WI 53719

MRBRUCE C REUBER
INTERSTATE TELCOM
CONSULTING INC
PO BOX 668
HECTOR MN 55342-0668

1

, I

, MltLARRYLLUECK
'NSIGHr "

TELsERVICESINORTHEAST TEL
"CO

, PO BOX 19079
,GREEN BAY WI 54307-9079
". .

, '

" ,
MR JUDD'A GENOA AITY
AXLEY BRYNELSQN~ ,
,2'E MIFFLIN ST STE'200
,MADISON WI 537~3 '

,,' . . i ' I

'MS KIRA E LOEHR' ,
CUlLEN. WESTON PINES AND
.1JACH LLP '," ...
122 W'WASHINGTON AVB· .'"
StJITE900 '
MADISON, WI 537Qj
, ".

MR JORDAN J. HEMAIDEN'
MICHAEL BEST ANi:> .

,:'FREIDRICH LLP ,', , .. :'

POBOX 1806. ,

MADISON, WI 53,,?01-1806

.
MR JOSEPH P WRIGHT ,
STAFFORD ROSENBAQM.LLP,

',POBOX 1784
MADISON, WI 53701-1784

BRENT G ElLEFSON ESQ
,LEONARD, STREET AND

DEINAJIDPA
150 SOUTH FIFTH STREET
SUITE 2300
MINNEAPOUS MN 55402

, ,
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APPENDIXB'
'.

Non-Rural Wire CenterS

Operatins CompaDy
SBC Wisconsin ,
SBC Wisconsin
SBC Wisconsin..
sse Wisconsin "

Exchange
. '. Ellsworth '
, '.,
. Meno~onie

. .' Riyer Falls (partial)
Eau' Claire'(partiai)

'.,

Rural Wire Cente~'(Requesting entire ~ic~ territory)'
• • , • I

Operating Company
Cochrane Coopera~veTelephone Co.

. Cochrane Cooperative Telephone Co.
Hager Telecom, Inc. ..
Hager Telecom, Inc. .
Nelson Telephone CooPerative
Nelson Telephone.Cooperative
Nelson Telephone Cooperative
Nelson Telephone Cooperative
Tenney Telephone Co.

", . ,

, ,
EXchange
c'ocJulme' .
'Waumandee

. Bay City
Hag~Ci.ty

. Durand' ,
Arkansaw
.Nelson
Gilmanton
A1m~ ..

" "

. ,

Rural Wire CenterS (n~t redueSting entire se~ceterritory).

Operating Company . Exchan'~

Telephone USA-of WiSC9nsin, lLC d/b/a CenturyTel. Inc.
(Wire Centers) '. . Prescott'
(Wire Centers) Elmwood
(Wire Centers). .PJurn City .
(Wire Centers) . , . Maideri Rock
(Wire centers) Pepin
(Wire Centers) Knapp
(Wire Centers) Boyceville
(Wire Centers) Glenwood City (partial)
(Wire Centers) Wheeler
(Wire Centers) Colfax (partial)
(Wire Centers) Elk Mound (partial)

CenturyTel of Central Wisconsin. LLC d/b/a CenturyTel, Inc.' .
(Wire Centers) Fountain City
(Wire Centers) Arcadia (partial) .

Chibardun Telephone Coop. Ridgeland (partial)
Chibardun Telephone Coop. Sand Creek (partial)

1
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Chibardun Telephone Coop. ' Fraine Fann' (p~al)
Chibardun. Telephone Coop. Dallas (Partial)
Frontier- Mondovi' I Mondovi (partial)
West Wisconsin Te)~m Cooperative~ Inc. " Spring Lake (Partial)
West Wisconsin Tel~om Cooperative, Inc. ' Eau Galle
West Wisconsin Telecom Cooperative, Inc. Downsville I

West Wisconsin Tel~om Cooperative, Inc." Rock·F.alls'(P~al)
West Wisconsin.Telecom Cooperative, Inc. " Elk Lake (partial)
Spring Valley Telephone . .' Spqng "alley

, . ,
"

'.
I

I, ': .

"
• I

, . . ~

2

, ..
"

' .

'.



CERTIFICATE OF SERVICE

I, Kimberly Verven, a secretary in the law office ofLukas, Nace, Gutierrez & Sachs, hereby

certify that I have, on this 28 th day ofMay, 2004, placed in the United States mail, first-class postage

pre-paid, a copy ofthe foregoing Comments ofMidwest Wireless Wisconsin L.L. C. filed today to the

following:

Stuart Polikoff
Director of Government Relations
OPASTCO
21 Dupont Circle NW
Suite 700
Washington, DC 20036

Ray J. Riordan
Riordan Law Office
Suite 202
7633 Ganser Way, Suite 202
Madison, WI 53719
Counsel for Local Exchange Carrier Division
of the Wisconsin State Telecommunications
Association

Glenn S. Rabin
Vice President, Federal Communications
Counsel
ALLTEL Corporation
601 Pennsylvania Avenue, N.W.
Suite 720
Washington, DC 20004

Cheryl A. Tritt
Frank W. Krogh
Jennifer L. Kostyu
Morrison & Foerster LLP
2000 Pennsylvania Avenue, N.W.
Washington, DC 20006
Counsel to ALLTEL Communications, Inc.

John F. Jones
Vice President, Federal Government Relations
CenturyTel, Inc.
100 Century Park Drive
Monroe, LA 71203

Karen Brinkmann
Tonya Rutherford
Latham & Watkins
Suite 1000
555 Eleventh Street, N.W.
Washington, DC 20004-1304
Counsel for CenturyTel, Inc.

Albert J. Catalano
Matthew J. Plache
Ronald J. Jarvis
Catalano & Plache PLLC
3221 M Street, N.W.
Washington, DC 20007
Counsel for Nextel Partners

Public Service Commission of Wisconsin
610 North Whitney Way
P.O. Box 7854
Madison, WI 53707-7854

Stephanie L. Mott
Peter L. Gardon
Reinhart Boerner Van Deuren
P.O. Box 2018
Madison, WI 53701-2018



Nick Lester
WSTA
6602 Normandy Lane
Madison, WI 53719

Bruce C. Reuber
Interstate Telcom
Consulting, Inc.
P.O. Box 668
Hector, MN 55342-0668

Larry L. Lueck
Nsight Teleservices
Northeast Tel. Co.
P.O. Box 19079
Green Bay, WI 54307-9079

Judd A. Genda
Axley Brynelson LLP
2 E. Mifflin Street, Suite 200
Madison, WI 53703

Kira E. Loehr
Cullen Weston Pines and Bach LLP
122 W. Washington Avenue, Suite 900
Madison, WI 53703

Jordan J. Hemaiden
Michael Best and Freidrich LLP
P.O. Box 1806
Madison, WI 53701-1806

Joseph P. Wright
Stafford Rosenbaum LLP
P.O. Box 1784
Madison, WI 53701-1784

Brent G. Eilefson
Leonard Street and Deinard, PA
150 South Fifth Street, Suite 2300
Minneapolis, MN 55402

Sharon Webber, Deputy Chief
Telecommunications Access Policy Division
Wireline Competition Bureau
Federal Communications Commission
445 12th Street, SW, Room 5-A425
Washington, D.C. 20554

Eric Einhorn, Chief
Telecommunications Access Policy Division
Wireline Competition Bureau
Federal Communications Commission
445 12th SLreeL, SW, Room 5-C3GO
Washington, D.C. 20554

Diane Law Hsu, Acting Deputy Chief
Telecommunications Access Policy Division
Wireline Competition Bureau
Federal Communications Commission
445 12th Street, SW, Room 6-A360
Washington, D.C. 20554

Anita Cheng, Assistant Chief
Telecommunications Access Policy Division
Wireline Competition Bureau
Federal Communications Commission
445 12th Street, SW, Room 5-A445
Washington, D.C. 20554

Thomas Buckley
Wireline Competition Bureau
Federal Communications Commission
445 12th Street, SW, Room
Washington, D.C. 20054

_____---:/s/ _
Kimberly Verven


